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DEFENDANTS, AIDAN KEARNEY, WORCESTER DIGITAL MARKETING, LLC,
AND TURTLEBOY ENTERPRISES, LLC
MOTION TO DISMISS

NOW COME the defendants, Aidan Kearney, Worcester Digital Marketing, LLC, and
Turtleboy Enterprises, LLC (“Defendants”), and respectfully move this Court to dismiss the
Second Amended Complaint filed against them by the Plaintiff, Rian Waters. As grounds therefor
and in support thereo'f, Defendants state that the Plaintiff has failed to state a claim upon which

relief can be granted pursuant to Rule 12(b)(6) of the Massachusetts Rules of Civil Procedure.
As further grounds for this motion, Defendant refers to and incorporates the attached

memorandum of law.

WHEREFORE, Defendants respectfully request that this Honorable Court dismiss the

Plaintiff’s Second Amended Complaint as outlined in the Memorandum.
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MEMORANDUM OF DECISION AND ORDER ON DEFENDANTS' MOTION FOR
: SUMMARY JUDGMENT?

Rian Waters (plaintiff) filed a ten-count complaint® against Aidan Kearney (Kearney);
Worcester Digital Marketing, LLC (WDM); and Turtleboy Enterprises, LLC (Turtleboy)
(collectively, the defendants), alleging defamation, intentional infliction of emotional distress,
fraud, and loss of consortium. Plaintiff alleges that the defendants published defamatory
statements on the Turtleboy blog, Facebook Live, and in the book “I am Turtleboy” authored by
Kearney and published by WDM. The defendants move for summary j udgment* on all counts of
the complaint. For the reasons that follow, this motion is ALLOWED.

BACKGROUND

On December 31, 2016, plaintiff was arrested for animal cruelty and assault and battery

on Samantha Cardin (Cardin),’ his fiancé at that time. Shortly thereafter, Cardin posted, on her

' Worcester Digital Marketing, LLC and Turtleboy Enterprises, LLC

* The defendants originally filed a motion to dismiss, but because additional matters outside the complaint were
included, the court gave the parties notice and an opportunity to supplement the pleadings. The court accordingly
treated the motion to dismiss as a summary judgment motion, except for Counts VII, VIII, and IX that are dismissed
pursuant to the Rule 12(b)(6) standard as no supplemental materials were provided.

3 See Second Amended Complaint.

* See Note 1.

* Cardin was a defendant in this matter until plaintiff voluntary dismissed suit against her on January 9, 2019
removing Counts 111 and VI from the complaint.
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Facebook account, photographs of her black eye and statements concerning plaintiff’s alleged
assault on her and her dog. On or about J anuary 6, 2017, a blog was posted on Turtleboy Sports,
a social media platform operated by defendant WDM.6 A third-party blogger posted a blog
containing Cardin’s Facebook posts in which she stated that she was assaulted by plaintiff and
that her dog was injured by him and subsequently died. Plaintiff’s Facebook posts were also
added to the blog.

On May 16, 2018, plaintiff filed this action. On or about May 20, 2018, Kearney
discussed this blog, and the related criminal case, on an online “live show.” On or about
November 13, 2018, WDM published a book entitled “I am Turtleboy” written by Kearney. This
action is discussed on several pages of the book.

On February 4, 2019, the defendants filed this motion to dismiss asserting, inter alia, that:
(1) Kearney cannot be individually liable to plaintiff; and (2) plaintiff has not al leged a viable
claim for defamation because: () the defendants did not make any statements concerning
plaintiff; (b) the defendants alleged statements are not false; and (c) much of the alleged
statements constitute opinion and thus are not actionable. A hearing was held on this motion on
March 12, 2019.

DISCUSSION

Summary judgment is appropriate where, “viewing the evidence in the light most
favorable to the nonmoving party, all material facts have been established and the moving party

is entitled to a judgment as a matter of law.” Scholz v. Delp, 473 Mass. 242, 249 (2015), quoting

Augat, Inc. v. Liberty Mut. Ins. Co., 410 Mass. 117, 120 (1991). “[The] party moving for

summary judgment in a case in which the opposing party will have the burden of proof at trial is

® Third-party bloggers are permitted to post their own blogs to the Turtleboy Sports’ social media platforms.



entitled to summary judgment if [the moving party] demonstrates . . . that the party opposing the
motion has no reasonable expectation of proving an essential element of that party’s case.” Id.
quoting Ravnikar v. Bogojavlensky, 438 Mass. 627 » 629 (2003) (alterations in original).

The court will address each count of the complaint separately.

Count I: Libel vs. John Does 1-107

Plaintiff alleges that nine separate statements contained in the January 6, 2017 blog are
defamatory. The first statenﬁent is that plaintiff has dirt and pubes on his upper lip. The context
of this statement is as follows: “But there’s two sides to every story. This is the accused, Rian
Waters from Palmer.® Although based on that Voke-stache, I think we all knew he was from
Palmer. That collection of dirt and pubes on his upper lip is strike one. Because when I look at a
picture like that, one of the first things that crosses my mind as an unbiased Facebook juror is,
‘domestic abuse.’”

Next, plaintiff alleges that the statement “LOL Dumbass Ludlow cops don’t know about
celiac disease™ was falsely attributed to him. That statement appeared in quotation marks after
the reprint of plaintiff’s 1/4/17 Facebook post which read, “Okay so now for the possibly really
good news. Ludlow jail was stupid enough to not initially trust that I had Celiac disease. Their
unprepared policy is to wait until they get a fax with a diagnosis from a doctor. Problem with
this is if someone gets arrested on a Friday afternoon, and it happens to be a holiday weekend.
Then the said person would be stuck eating less than 1000 safe calories in at least 4 days! Igota
lot of work to do, and it’s far from a sure thing. But if I get the right lawyer, I may be able to

correct some outdated policies.”

? Plaintiff alleges John Doe #2 is Kearney.
§ A photograph of plaintiff was imbedded in the blog article.



The third statement is that plaintiff found his dog crushed underneath a big metal cabinet.
The fourth statement is that plaintiff’s dog was clearly in need of a vet for several days. The
context of these two statements is as follows: “Wait . . . what??? You came home and found the
dog crushed underneath a big metal cabinet? And you ‘didn’t think much of it? Yea, that
sounds believable. Because sometimes I come home and find my dog buried in rubble, and I'm
like, ‘whatever.” IF what he’s saying is true, and that’s a huge IF, then that means this dog was
clearly in need of a vet for days, and they did nothing about it.”

Next, plaintiff challenges that his statement, “Sadly I can’t share the evidence yet, but it’s
enough to make me wonder if I even did cause that black eye” meant he was convinced he did
cause the black eye. The blog, after repeating the above Facebook post by plaintiff, reads “But
wait . . . that would mean that before he made this post that he was pretty convinced that he DID
cause the black eye. Yea, that’s a smart thing to post on Facebook when you have a court date in
your future.”

The next statements that plaintiff challenges are that plaintiff is far from innocent and that
plaintiff was re-enacting his favorite episode of “16 and Pregnant.” The blog reads, “The bottom
line is that the real losers here are the dog and the child. I'm sure both he and her are far from
innocent. A couple unwed Palmerites in their pajamas re-enacting their favorite episode of /6
and Pregnant.”

“To withstand a motion for summary judgment on a defamation claim, a plaintiff must
have a reasonable expectation of proving four elements: first, the defendant made a statement, of
and ‘concerning the plaintiff, to a third party’; second, the ‘statement could damage the
plaintiff’s reputation in the community’; third, the defendant was at fault for making the

statement; and fourth, the statement caused economic loss or, in four specific circumstances, is



actionable without economic Joss.” Id. at 249. Although each of the challenged statements
arguably meets one or more of the above-stated elements of a claim of defamation, none of them
meet all elements. In addition, “to be actionable, the statement must be one of fact rather than
opinion.” Id. “Whether a statement is a factual assertion or an opinion is a question of law ‘if
the statement unambiguously constitutes either fact or opinion,” and a question of fact “if the

statement reasonably can be understood both ways.”” Id. at 250, quoting King v. Globe

Newspaper Co., 400 Mass. 705 , 709 (1987). “In determining whether a statement reasonably
could be understood as fact or opinion, a court must examine the statement in its totality in the
context in which it was uttered or published, and must consider all the words used, not merely a
particular phrase or sentence.” Scholz, 473 Mass. at 250 (internal quotations and citation
omitted). The factors to be considered in differentiating statements of fact from statements of
opinion include: (1) specific language used; (2) whether the statement is verifiable; (3) general
context of the statement; and (4) the broader context in which the statement appeared. Id. at 250,

quoting Milkovich v. Lorain Journal Co., 497 U.S. 1, 9 (1990). An additional consideration is

any “cautionary terms used by the person publishing the statement.” Id., quoting Lyons v. Globe
Newspaper Co., 415 Mass. 258, 263 (1993).

Applying the appropriate factors to each of the challenged statements detailed above,
including “the medium by which the statement was disseminated and the audience to which it
[was] published,” Cole v. Westinghouse Broadcasting Co., 386 Mass. 303, 309 (1982), it is clear
that the alleged defamatory statements are constitutionally protected expressions of opinion. See
King, 400 Mass. at 708 (“Statements of pure opinion are constitutionally protected.”).
Additionally, the use of cautionary terms and language “relay[] to the reader that the authors

were ‘indulging in speculation.’” Scholz, 473 Mass. at 251, quoting King, 400 Mass. at 713.



Here, the blog article contained the following language: “She’s saying he head butted her. She’s
also accusing him of killing their dog. Not good if true. But there’s two sides to every story;”
“You have to be careful with these domestic abuse stories. Your initial instinct is often to
believe the battered woman. I know it was Turtleboy’s. But at the same time, we don’t know
these people. And some chicks are capable of anything;” “Nothing about this story makes much
sense, and if you’re keeping score, she’s winning in the court of public opinion;” and “If I can
easily picture these two cheesehogs going at it, and her getting up in his grill and smacking him a
couple times, and their heads banging into each other, than so can any real life juror.” It is clear
that the author is “expressing subjective view, an interpretation, a theory, conjecture or surmise .
.. [therefore] the statement[s] are not actionable.” Haynes v. Alfred A Knopf, Inc., 8 F.3d 1222,

1227 (7th Cir. 1993).° Accordingly, the motion for summary judgment as to Count I is
ALLOWED.

Count II: Libel vs. Turtleboy Enterprises LLC and Worcester Digital Marketing LLC

The second count of plaintiff’s complaint, brought against the corporations, is based on

the same nine statements detailed above. For the same reasons detailed above, the motion for

summary judgment as to this count is ALLOWED.

CountIV:  Libel vs. Aidan Kearney
Plaintiff alleges that five statements written in Kearney’s book “I Am Turtleboy” are

libelous. Those statements, outlined in Paragraph 40 of the Amended Complaint are: (1) “Rian

® The final challenged statements — that plaintiff lived in Palmer and that his J anuary 4" post was in response to
Cardin’s January 5" post— do not constitute opinion. Plaintiff does, however, fail to demonstrate that the statements
could damage plaintiff’s reputation in the community, and that they caused economic loss. As such, the claims with
regard to the statements fail as a matter of law and are appropriate for summary judgment.



Waters sold drugs in California;” (2) “shipped himself drugs via the USPS, which he intended to
sell here;” (3) “allegedly assaulted Samantha Cardin, causing the black eye;” (4) “went into the
house and killed the dog in front of his special needs daughter by stomping it in the back;” and
(5) “everything she (Samantha Cardin) had posted on Facebook was true, and she had finally
gotten the courage to speak out against her abuser. I know this as a fact because Rian had a trial
and it all came out.” The full excerpt in the book “I Am Turtleboy™ reads as follows:

In January 2017 Rian appeared in a blog written by one of the girls
after his baby’s mother alleged domestic abuse by posting a picture
of herself with a black eye on Facebook. She also alleged that Rian
Waters had killed their dog. The blogger never said that he did it, and
simply satirized the story as an example of trashy people airing their
trash publicly. . .

According to the woman he assaulted, Rian Waters

sold drugs in California and hardly ever saw his daughter or baby
momma in Palmer. However, on a visit to see them he allegedly
shipped himself drugs via the USPS, which he intended to sell here.
One day he got into an argument with his baby’s mother and allegedly
assaulted her, causing the black eye. He then went into the house and
killed the dog in front of his special needs daughter by stomping it in
the back.

Everything she had posted on Facebook was true, and she had finally

gotten the courage to speak out against her abuser. I know this as a

fact because Rian had a trial and it all came out. In court a veterinarian
testified that the autopsy on the dog indicated that he killed the poor thing. . .
(emphasis added).

“A plaintiff alleging libel must ordinarily establish five elements: (1) that the defendant
published a written statement; (2) of and concerning the plaintiff; that was both (3) defamatory,
and (4) false; and (5) either caused economic loss, or is actionable without proof of economic
loss.” Clay Corp. v. Colter, 2012 WL 6928132 at *3 (Mass Super. 2012). “Since a given

statement, even if libelous, must also be false to give rise to a cause of action, the defendant may

assert the statement’s truth as an absolute defense to a libel claim.” Noonan v. Staples. Inc.. 556




F.3d 20, 26 (1st Cir. 2009) (citations omitted). Kearney advances this argument in his motion.
In the first four challenged statements, cautionary terms and language used (i.e.. “alleged
domestic abuse;” “alleged he killed their dog;:” “according to the woman he assaulted he sold
drugs;™ “allegedly shipped himself drugs;” “allegedly assaulted her”), “relay[s] to the reader that
the authors were ‘indulging in speculation,”” Scholz, 473 Mass. at 251, quoting King, 400 Mass.
at 713. These four statements are not actionable.

The defense asserts that the final challenged statement, “everything she (Samantha
Cardin) had posted on Facebook was true, and she had finally gotten the courage to speak out
against her abuser. I know this as a fact because Rian had a trial and it all came out,” is not
actionable. In support of their motion for summary judgment, the defendants submitted an
affidavit of Cardin, the Palmer Police Department’s application for criminal complaint, Palmer
Police Department Arrest Report, Criminal Complaint 1743 CR 0009, victim impact statement,
photographs of Cardin’s injured eye, as well as a forensic veterinary investigation (autopsy)

report regarding the death of the dog.

The party seeking summary judgment has the burden of showing the absence of any
genuine issue of material fact, which, under applicable principles of substantive law, entitles it to
a judgment as a matter of law; the party opposing such a motion must provide an evidentiary
foundation to demonstrate the existence of a genuine issue of material fact. Mass. R. Civ. P. 56

(c) and (¢); see also Pederson v. Time, Inc., 404 Mass. 14 (1989). The moving party may satisfy

this burden either by submitting affirmative evidence that negates an essential element of the
opposing party’s case or by demonstrating that the opposing party has no reasonable expectation
of proving an essential element of its case at trial. Kourouvacilis v. General Motors Corp., 410

Mass. 706, 716 (1991). The opposing party to a motion for summary judgment must substantiate



its adverse claim by showing that there is a genuine issue of material fact together with the
evidence disclosing the existence of such an issue, demonstrated by counter affidavits and
concrete evidence. Pederson, 404 Mass. at 17. The nonmoving party cannot defeat a motion for

summary judgment by resting on his pleadings and mere assertions of disputed facts. LaLonde

v. Eissner, 405 Mass. 207, 209 (1989).

Here, plaintiff’s supplemental brief opposing the summary judgment motion cites
Kearney’s “flagrant violations of [G. L. c.] 268 § 13B” and the court’s denial of plaintiff’s
request for appointed counsel and for a preliminary injunction, and argues that it was this court’s
responsibility to take an affirmative role in securing plaintiff’s constitutional rights and his right
to be fairly heard. Plaintiff suggested that the only way to secure such rights was to allow an
injunction, impound the proceedings, or appoint counsel for plaintiff, Plaintiff offered no
counter affidavits or concrete evidence regarding the alleged falsity of the challenged statement.
Cardin’s affidavit, signed under the pains and penalties of perjury, details that, on or about
December 31, 2016, plaintiff did physically assault her leaving a black eye and bruises on her
body; that it was Cardin’s opinion that on that same date plaintiff did physically assault her dog
leading to its death a few hours later; and that, on the same date, plaintiff was arrested for those
crimes.'® The affidavit further states that, shortly after December 31, 2016, Cardin posted to her
Facebook account photographs of the injury and statements concerning the assault on her and her
dog; on or about January 6, 2017, a blog was posted on Kearney’s social media pages detailing
and commenting on her Facebook posts; and that “the Facebook posts within the Defendants’

blog are true and accurate copies of my Facebook posts.” The Forensic Veterinary

19 Palmer District Court Criminal Complaint No. 1743 CR 0009, shows plaintiff was arrested on December 31, 2016
for the crimes of domestic assault and battery in violation of G. L. c. 265 § 13M, and cruelty to animals in violation
of G.L.c.272 § 77.



Investigations report of the dog’s postmortem examination indicates that, in the investigator’s
veterinary opinion, the dog suffered blunt force trauma which caused injuries. The report stated
that it would have been painful and caused the dog’s sudden inability to use her back legs. The
report further detailed that “this constellation of injuries is not consistent with natural disease or
an accidental fall. The allegation of a kick or other blunt force trauma (stomp or kneeing injury)
would be plausible as the cause of these traumatic and painful injuries.” This evidence, together
with other information in the summary judgment record, negates an essential element (falsity) of
plaintiff’s claim; plaintiff has failed to substantiate his adverse claim with counter affidavits or
concrete evidence. Accordingly, this court finds that there is no genuine issue of material fact as
to the truth of Kearney’s statement, and he is entitled to summary judgment as a matter of law on
this count. Therefore, the motion as to Count IV is ALLOWED.

Count V: Slander Per Se vs. Aidan Kearney

In this count, plaintiff alleges that, on May 20, 2018, the Turtleboy Sports Facebook page
hosted a live show, hosted by Kearney going by the name “Uncle Turtleboy,” and made
statements about emails that plaintiff “believes and alleges that no such emails exist.” Plaintiff
has sued Kearney in his individual capacity.

The affidavit of Kearney, signed under the pains and penalties of perjury, states that he is
the manager of WDM which does business as Turtleboy Sports, owns all Turtleboy Sports
publications, and operates all Turtleboy Sports social media platforms. Kearney moves for
summary judgment on this count arguing that under G. L. c. 156C, § 22, he cannot be held
personally liable for the limited liability corporation’s obligations. G. L. ¢. 156C, § 22 provides
that:

Except as otherwise provided by this chapter, the debts, obligations
and liabilities of a limited liability company, whether arising in contract,



tort or otherwise, shall be solely the debts, obligations and liabilities of
the limited liability company; and no member or manager of a limited
liability company shall be personally liable, directly or indirectly,
including, without limitation, by way of indemnification, contribution,
assessment or otherwise, for any such debt, obligation or liability of the
limited liability company solely by reason of being a member or acting
as a manager of the limited liability company.
The impact of this statute is fatal to the claims against Kearney individually. Accordingly, the

motion for summary judgment as to Count V is ALLOWED.

Count VII: Intentional Infliction of Emotional Distress

To sustain a claim of intentional infliction of emotional distress, a plaintiff must prove:
(1) “that the actor intended to inflict emotional distress or that he knew or should have known
that emotional distress was the likely result of his conduct;” (2) “that the conduct was extreme
and outrageous, was beyond all possible bounds of decency and was utterly intolerable in a
civilized community;” (3) “that the actions of the defendant were the cause of the plaintiff's
distress;” and (4) “that the emotional distress sustained by the plaintiff was severe and of a nature

that no reasonable man could be expected to endure it.” Agis v. Howard Johnson Co., 371 Mass.

140, 144-145 (1976) (citations and internal quotations omitted). A plaintiff faces a high burden
in making a claim of intentional infliction of emotional distress; “[I]iability cannot be predicated
on mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities.” Tetrault
v. Mahoney. Hawkes & Goldings, 425 Mass. 456, 466 (1997) (citation and internal quotations
omitted).

Plaintiff’s complaint for intentional infliction of emotional distress contains the following
three allegations. First, “the defendant’s article stated their reason for writing the article is
because; We like watching the world burn.” Second, “the plaintiff received death threats and

lost contact with family members.” Finally, “as a result the Plaintiff has sustained damages.”



Reading the complaint and the record in as harsh a manner as possible, giving all deference to
the plaintif’f, the court finds that no trier of fact could reasonably find that the publications
attributed to the defendants were “so outrageous in character, and so extreme in degree, as to go
beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in

a civilized community.” Butcher v. University of Mass., 94 Mass. App. Ct. 33, 42-43 (2018).

The motion to dismiss Count VII is ALLOWED.

Count VIII: Negligent Publication
Negligent publication is a theory by which a plaintiff can prove the element of falsity in a
defamation claim; it is not a separate cause of action. The motion to dismiss Count VIII is

ALLOWED.

Count IX: Fraud vs. Aidan Kearney and “Alter Ego Corporations” '

In Count IX, plaintiff alleges that Kearney and the “Alter Ego Corporations™ have
publicly claimed that they listen to concemns of inaccuracy, and that they provide victims who
allege mistakes with a form to address their concerns. He further alleges that, on May 11, 2018,
the defendants published an article claiming that they are a blog of illtegrity and that they have
an allegiance to facts, logic, and truth. Plaintiff states that, in his posts that were featured in the
article, he tried to inform the defendants of the real story and provide evidence, but the
defendants were unwilling to look at his evidence and never provided him with a form to
complain. Plaintiff alleges that these statements “constitute a fraud as the Plaintiff reasonably

expected for his concerns to be addressed, and did not expect to be attacked based on sharing a

' In Paragraph 12a — 12h, plaintiff avers that WDM and Turtleboy are Alter-Ego corporations of Kearney.



genuine complaint.” Finally, plaintiff avers “the defendants false claims of integrity have greatly
increased the impact and amount of damage the Plaintiff has received.”

Mass. R. Civ. P. 9(b) requires all averments of fraud to be stated with particularity. To
satisfy Rule 9(b), “the plaintiff must allege the content of the fraudulent statement, Who made the
statement and when and where it was made, the falsity of the statement and the defendant’s
knowledge of the falsity, the materiality of the statement, and the plaintiff’s reliance thereon.™

Feldman v. Aspen Technology. Inc., 2007 WL 1089220 at *8 (Mass. Super. 2007), citing

Friedman v. Jablonski, 371 Mass. 482, 488 (1976) and Equipment & Sys. for Indus.. Inc. v.

Northmeadows Constr, Co., 59 Mass. App. Ct. 931, 931-932 (2003). Treating the motion on this
count as a motion to dismiss, the court finds that the fraud count was not pleaded with sufficient
particularity; specifically, there is no averment that the statements were made to induce reliance
on them or that plaintiff relied on those statements to his detriment. Accordingly, the motion to
dismiss is ALLOWED as to this count.
Count X: Loss of Consortium

It is unclear against whom this cause of action is brought, but, to the extent it is pled
against the defendants,'? the motion to dismiss is ALLOWED. Plaintiff's daughter is not a
party to the suit and therefore he cannot claim loss of consortium.

ORDER

For the foregoing reasons, the defendants’ motion is ALLO WED.

ang E. Mulqueen
jice of the Superior Couf

DATE: June 18,2019

2 To the extent it is pled as against Cardin, plaintiff voluntarily dismissed the case against her in J anuary of 2019.



